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Henry Belfrage of Weſter Conland, and. others, 


4 
The PETITION of James Bogie, late tanner in 
Leſlie, and others. 


land begun, chiefly upon this ground, of the Seceders 
conſidering the law of patronage to be an intolerable 

grievance. They therefore reſolved to have paſtors of 
their own chuſing, nd to be ruled in religious matters by 
what is called their act and teſtimony; which aſſerts the divine 
right of the people to chuſe their own: miniſters... 

In the year 1740, a number of people of that opinion re- 
ſiding in the neighbourhood: of Leſlie, reſolved to build a 
meeting-houſe for their public worſhip. With that view 
they raiſed voluntary contributions, both from themſelves, | 
and others of that perſuaſion. With part of this money they 
purchaſed an area, and ſome old 3 upon it, in the town 
of Leſlie, at the price of 1200 merks. The diſpoſition from 
the ſeller was taken to the reſpondent Henry Belfrage, and 
* petitioner James Bogie; and upon which they were in- 
eft. 


The intended houſe was afterwards built upon part of the 
— A ground 


* year 1733 the ſeceſſion from the church of Scot- 


is ws 


ground by contribution, in the ſame manner that the price 
had been paid. An exact account of thoſe contributions was 


kept in regular books, called their e or managers books; 
tacſe managers having the direction or regulation of the 
wliole matter. Some money was likewiſe borrowed, which 
has been fince paid by the reſpondents all to a mere rifle, 
The meeting-houſe being fnithed, Mr John Erſkine was, 
in June 1743, unanimouſly called by this aſſociate congre- 
gation to be their miniſter. The call was ſigned by 117; of 


which there are twenty-f1x ſince dead, and f1xty-one ſtill at- 


tend the meeting-houſe; ſixteen of the petitioner's party are 
removed to diſtant places, and only ten of them remain in 
the neighbourhood of Leſlie. 

Mr Ertkine being ſertled, the ſeats in the honſe were let 
to difterent people, and the rents applied for payment of the 
miniſter's ſtipend. About the fame time it was propoſed, 
that Belfrage and Bogie ſhould declare the truſt they held, 
and ſecure the houſe in ſuch a manner, as to be ſolely appli 


cable to the purpoſe which the contributers had in view, in 


purchaſing and building as aforeſaid. 

Accordingly, in April 1744, a tack was made out ; 
whereby Beltrage and Bogie, as heritable proprietors of the 
ſubjects, let the ſame to twelve perſons, their heirs, ſubte- 
nants, and aſſignees, for the ſpace of ten nineteen years, the 
tackſmen being bound only to relieve them of all repairs and 
public burdens. An obligation was likewiſe intended to be 
granted by Belfrage and Bogie, referring to the tack, and o- 
bliging themſelves to denude of the property in favour of a- 
ny perſons named by the majority of the ſaid - txvelve tackſ- 


men, and of themſelves two jointly. Theſe deeds, however, 


were not completely executed: the tack was only ſigned by 

eight of the tackſmen; and both it and the obligation re- 

mained undelivered evidents, and were never finally ſettled 
and approved of by the parties concerned. 

On this ting 5 matters went on for ſome time with una- 
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nimity; but in the year 1747, ſome people took it into their 
heads to impoſe the burgeſs-oath upon the whole members 


of the ſeceſſion, as an article of religion. This oath bears, 
„ That I profeſs and allow, with my heart, the true reli- 
gion, preſently profeſſed within this realm, and authoriſed 
« by the laws thereof, Oc. As patronages ſtood eſtabliſh- : 
ed in Scotland ever ſince the act of the 1oth.of Queen Anne, 
it appeared to the reſpondents, that this oath bound the ta- 
| ker to ſupport the patron's right; and was therefore incon- 
| ſiſtent with the fundamental principles of the ſeceſſion. 
For theſe reaſons, Mr Erſkine the miniſter, with the re- 
| ſpondents, and almoſt the whole congregation in queſtion, 
reſolved to reject that oath. The conſequence. of this was, 
| that the now petitioners, who are /even of the perſons that 
had been named in the incompleted deeds above mentioned, 
after failing in their endeavours to force the faid burgeſs- 
| oath upon the .congregation, ſeceded, and withdrew from 
them and the meeting-houſe altogether. 


This diſturbance about the burgeſs-oath having extended 
through Scotland, occaſioned conſiderable heats. The aſſo- 
ciate ſynod, conſiſting of the miniſters and elders of the o- 
riginal ſeceſſion, in reſpect that ſome miniſters who had be- 
longed to them did teach the propriety of the oath, they held 
it dangerous to continue in communion with them; and 
therefore excommunicated thoſe miniſters, and poſhbly a- 
mong the number Mr Erſkine's father: but the reſpondents 
believe, that Mr Erſkine had no concern in that meaſure, 
nor was preſent at the ſynod when it happened. | 

To return to the petitioners: When they had tl us with- 
r, drawn from the congregation, they lay by for ſome years, 
by without publicly moleſting their brethren: But in the 1752, 
they commenced the preſent action againſt the reſpondents 
before the ſheriff of Fife, libelling on the foreſaid tack and 
obligation, -that had never been completed; and concluding 


a- to have it found, that they had thereby right to the one * 
0 
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of the foreſaid ſubjects, and rents thence arifing ; that the 
reſpondents ſhould be decerned to pay them rent according- 
ly during their poſſeſſion; and that, as the ſubjects could 
not be divided, they ſhould either be ſold by roup, and the 
price divided, or elſe that the ſame ſhould be valued, and 
the one party ordained to purchaſe from the other. 


After ſome proceedings before Mr Leſlie, then ſheriff of 


Fife, the cauſe was advocated, and thereupon dropt by the 
petitioners, who did not move a ſtep in it for above a dozen 
of years thereafter ; during which time the meeting-houſe, 
and management of it, was carried on by the reſpondents 
upon its original footing. They paid off conſiderable ſums 
that had been borrowed, to-ſupply the deficiencies in the 
contributions for erecting the houſe ; they likewiſe paid all 
the public burdens ; and beſtowed above L. 50 on repairs, 


particularly in furniſhing a new roof in the 1758. As for 
the ſeat-rents, they have been all along applied in the way 


to which they were originally deſtined, namely, the ſupport 
of the miniſter. 08 . 
However, in the 1762, being ten years after the preſent 
proceſs was thought to have been dropt, the now petition- 
ers, (excepting Mr Bogie), ſuppoſing that, by alteration of 
circumſtances, they had got upon their ſide a majority of the 
' fourteen perſons named in the foreſaid incomplete tack and 


obligation, thereupon brought a new action in this court a- 


gainſt the reſpondent Henry Belfrage and Mr Bogie, for having 
them decerned to denude of the ſubjects in their favour. In 
that proceſs, the declaration and aſſignment after mentioned 
granted by Mr Bogie, the joint proprietor and truſtee with Mr 


Belfrage, in favour of one of the reſpondents, was produced, 


although he was afterwards prevailed on to declare in favour 
of the petitioners. Others of the pretended tackſmen like- 
wiſe gave declarations of their adherence, ſometimes to the 
one fide, ſometimes to the other. But as it clearly appeared, 
that the tack and obligation had never been complete or ef- 

| fectual 
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fectual deeds, and that the congregation was ſtill continued 
by the reſpondents upon its original footing, your Lordthips, 


upon report of Lord Alemoor, on the 12th July 1764, were plea- 
{ed to © aſſoilzie the reſpondents, and find the purſuers li- 


| « able to them in the expence of extract.“ Decreet was ex- 
tracted accordingly; but the expence of it has never yet been 


recovered from the petitioners, owing to Mr Bagie, who was 
called as a defender, having refuſed either to aſſign his inte- 


| reſt, or to concur in a diſcharge, ; 


The petitioners, who are ſeven perſons in number, having 
thus failed to eject the reſpondents, miniſter and congrega- 
tion, altogether, did afterwards, to the reſpondents ſur- 
priſe, waken and inſiſt before Lord Kames in the old proceſs, 
which had been advocated from the ſheriff of Fife in the 


| 1752; and his Lordſhip, on the 2d July laſt, was pleaſed to 


pronounce an interlocutor in theſe words. The Lord Or- 
* dinary, upon adviſing theſe minutes, with the foregoing 
* ſteps of the proceſs; coniidering that the houſe in que- 


* ſtion was erected for public worſhip, and that the purſuers 


* never have been excluded from uſing it for that purpoſe, 
in conjunction with the defenders, finds there is no foun- 
dation for this proceſs; and therefore diſmiſſes the ſame, 
* finds expences due, and allows the defenders to give in 
an account of their expences.“ 

To this interlocutor the Lord Ordinary adhered by two 
ſubſequent 1nterlocutors ; and the petitioners now reclaim, 
and inſiſt for an alteration, on theſe grounds: 190. That they 
are excluded from the uſe of the meeting-houſe by the re- 
ſpondents, without getting either ret!iburion of the expences 
they have been at upon it, or relief of the engagements un- 
der which ſome of them {iill ſtand for part of the price. 
And, 2do, That in point of law they mut be conſidered as 
a private ſociety, without a perp: tua ſucceſſion ; and that 
having a common property in the ſubject, the ſame mut. be 
| 1 divided 
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divided betwixt them and the reſpondents, in one or other gf 
the methods ſuggelted by them. 

With reſpect to the firſt of theſe reaſons, it is believe 
your | .ord{hips will not incline to go deep into the merits of 
it, as being rather a matter of a religious than of a civil na- 
ture. At the ſame time the reſpondents will be permitted 
to obſerve, in the way of their own juſtification, that the 
petitioners were the aggreſſors, by endeavouring to force upon 
the re{pond-nts, the body of the congregation, "and the mini- 
ſter, an oath Which they held to be inconſiſtent with the origi- 

nal principles of the Scceſſion. Again, it the miniſters of the 
petitioners opinion were excommunicated by thoſe who dif- 
fered from them, the reſpondents are not anſwerable for it; 
and if the petitioners imagine that the ſaid excommunica— 
tion extends to them, (which, it is believed, it does not) 
they may certainly be reponed, upon returning to the ſame 
principles on which they ſet out, and which are ſtill main. 
tained by the reſpondents. 

But whatever difference in opinion may have happened 
and whether the petitioners or the reſpondents had the right 
ſide of the queſtion, and which the reſpondents hope is 
clearly in their favour, it is undeniable that the petitioners 
never were excluded by the reſpondents from attending this 
meeting-houſe; on the contrary, the ſeats which they for- 
merly poſſeſſed were kept empty for them, although they 

aid no rent, for ſeveral terms after they withdrew ; and if 
they pleaſe they may {till have ſeats there, upon payment of 
rent, like the 1eſpondents, as formerly. But the real fact 1s 
in a manner admitted in the petition, namely, that the pe 

titioners exclude themſelves, and will not attend the ſame 
worſhip with the reſpondents and their miniſter, however 
much invited and preſſed to it. Indeed nothing will per. 
fectly ſatisfy them, unleſs they could ſtill ſucceed in their 
former ſcheme of ejecting the reſpondents altogether. 


And with regard to the petitioners expences and engage 
ments 
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ments, it appeared from a ſtate given in to the former pro- 
ceſs, as taxen from the managers books, and not then con- 


troverted, that the whole money contributed by the petition- 


ers for buying the area, and erecting the houſe, only a- 
mounted to L. 18: 9: 2; that, on the other hand, the con- 


tributions then made by the reſpondents extended to L. 41, 


4s. 6 d.; that the reſpondents had ſince paid debts contract- 


ed on that account, to the amount of L. 28: 6: 5; and that 


upon the repairs, new roof, and feu- duties, fince the peti- 
tioners deſertion, they had further expended L. 54 : 2: 10. 


Thus the ſums advanced on this fubject by the reſpondents, 


according to the accounts kept, amounted to above L. 120 
Sterling; whereas the petitioners advances were no more 
than about L. 18, excluſive of fome general collections at the 
meeting-houſe-door, , where the contributions of particular 


perſons could not be diſtinguiſhed, but which, it is believed, 
bore ſtill a far greater proportion on the fide of the reſpon- 


dents. | 
So far, however, were the reſpondents from being defi- 


rous of reaping the leaſt advantage at the petitioners ex- 


pence, that they from the beginning offered to repay to 


them the ſum that appeared to have been contributed by 
them; though it had certainly been given in the way of a 

ure donation to a pious uſe, and not with a view of being 
repaid. They repeated that offer in the courſe of the for- 
mer proceſs; and they here again renew it, upon condi- 
tion of the petitioners conveying to them their intereſt in 
the ſubjects, and allowing them thoſe expences which your 
Lordſhips have formerly, and may now award, on account 
of the vexatious proceſſes in which theſe petitioners have 
ſo long involved them. And as to any engagement the pe- 
titioners ſtand under, it amounts to no more than this, that 


one of them, James Anderſon, together with Alexander 


Greig, one of their adherents, ſtand bound with the re- 
ſpondents in a bill for two thirds of 100 merks due to 
= "Ds | James 
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James Gardiner; and for relief of this, Mr Greig has kept 
more than the one half of the money in his own hands for 


upwards of ten years paſt; and the reſpondents have re- 


peatedly offered to pay the debt; but Mr Gardiner being a 
favourer of the petitioners, refuſed to accept of it, and de- 
liver up the bill. 


With regard now to the ſecond ground inſiſted on for the 
petitioners, namely, That they have a joint property in 


this ſubject, and therefore are in law intitled to have it di- 
vided, at leaſt ſo as they may get the half of the value, up- 
on making over their right to the reſpondents : 

It is anſwered, Imo, That the ſole foundation of the pe- 
titioners preſent claim, and intereſt, as laid and expreſſed 
in the libel itſelf, is no other than the above-mentioned 
incomplete tack and obligation intended to have been exe- 
cuted in the 1744. Now, as theſe deeds are the ground of 
their libel; and as, poſterior to their raiſing it, they brought 
the other proceſs upon the very ſame grounds, but inſtead 
of a ſale, or a diviſion, concluding, that the refpondents 
ſhould denude of the whole in their favour; and as it is 
proved by the extracted decree, that your Lordſhips found 


the ſaid tack and obligement ineffectual, and aſſoilzied the 


reſpondents ;- it is ſubmitted, that it was a res judicata a- 
gainſt the petitioners guoad the matter of the preſent pro- 
ceſs, which the petitioners had likewiſe totally deſerted for 
ten years before. 
2do, Suppoling the petitioners might ſtill revive and inſiſt 
in this praceſs, and ſupport their libel upon different grounds 
than thoſe expreſſed in it, it would have been proper for 
them to have amended it, and laid it upon the feudal right 
or diſpoſition in favour of Henry Belfrage and James Bogie, 
as the only effectual deed reſpecting the ſubject in which any 
of them are intereſted, But in this view it is clear, that all 


the petitioners, excepting Bogee, fall to be thrown entirely 
out of the queſtion, At the ſame time, were Mr Bogie here 


inſiſting 


1 
jnſiſting ſimply as a joint proprietor with Mr Beltrage, it 
is ſubmitted to your Lordſhips, that as he does acknow- 
ledge that he received and held this right merely in 47, 
for the uſes and purpoſes to which it has been, and ſtill 
is, applied, he could not in juſtice be permitted to uſe that 
right qua proprietor, to the end of defeating entirely that 
truſt, by either turning out the reſpondents from the poſ- 
ſeſſion of the houſe, or compelling them to pay him the 
half of the value, being a large ſum of money, which he 
has no pretence to pocket; eſpecially conſidering, that all he 
ever advanced was the mereſt trifle; and that the whole price 
of the purchaſe, building, Oc. has been advanced by the 
reſpondents and others. 
And, 3, The reſpondents have no occaſion to enter into 
à diſcuſſion of the petitioners arguments and authorities up- 
on the point of law reſpecting the diviſion of common pro- 
perty, or of things held in ſociety, (which they apprehend 
does by no means apply), not only for the reaſons above ſta- 
ted, but becauſe Mr Bogie, the only one of the petitioners 
who has the leaſt colour of title to inſiſt in this proceſs, did 
formerly make over to one of the reſpondents his right 
and intereſt in the ſubjects qua proprietor, by a deed of - 
the following tenor, which was produced ro your Lordſhips 
in the former proceſs, and is verbatim ingroſſed in the extract. 
* 23d January 1762. I James Bogie tanner in Kinroſs, of 
* free will, without compulſion, reſigns over to William 
* Beath dyer in Leſlie my full power and right which I have 
* of the tenement of houſes and yard, as they were purcha- 
* ſed by the community of Leſlie from John Ireland, to 
* which Henry Belfrage and me the ſaid James Bogie was 
legally infeft as proprietors, by conſent and agreement 
* of ſaid community, which property of right as on m 
behalf was granted, I hereby aſſign over to the faid Wil- 
* ham Beath for ten years time; fo that by virtue of this 


* my will and power he may act and do as thall ſeem moſt 
: | 1 
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© for the good of the ſociety preſently poſſeſſed thereof; and 
alſo that me or my executors may have right thereto after, 

% found to be followers of the prefent cauje and teſtimony. On 
the back of which letter there is wrote and ſigned by the 
ſaid William Beath what follows. This is my power and 
* commiſſion from James Bogie, which I have given over to 

* Henry Belfrage of Weſter Conland;“ dated the 3d July 

1762. | 1 1 
75 may perhaps be ſaid, that this letter is not a very for- 
mal deed, and that Mr Bogie afterwards altered his opinion, 
and joined with the petitioners in the former proceſs. But it 
is apprehended, that in a caſe ſo unfavourable upon the 
part of the petitioners as this certainly is, the letter muſt be 
held as ſufficient to bar Mr Bogie from further diſquieting 
the reſpondents, and endeavouring to ſubvert the truſt which © 
he undertook, at leaſt during the term of years therein men- 
tioned, as it clearly imports an abſolute aſſignment of his 
right during that time. It can be of no conſequence, that af- 
ter granting and delivering the letter he was prevailed on by 
the petitioners to change fides, and declare in their favour; ? 
as he had it not thereafter in his power to recal the convey- 
ance he had made, and which had by that time been produ- 
ced in paoceſs. 8 4 
_ Upon the whole, therefore, it is humbly hoped your 

Lordſhips will incline to adhere to this interlocutor, and 
thereby protect the reſpondents (who at leaſt make four 
fifths of the original contributors and congregation) in that 
poſſeſſion which they have held for above twenty years paſt, 
which they uſe conform to the original deſign, and which 
your Lordſhips formerly thought they ought ſtill to continue. 


In reſpeft whereof, &c. | 
DAV. RAE} 


